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European Court of Human Rights
Council of Europe

67075 Strasbourg Cedex

France

13 February 2020
Via fax: +33 (0)3 88 41 27 30
Application no. 24408/16
Szolcsán v. Hungary 
Re: third party intervention 
Dear Sir/Madam, 
[1] Pursuant to Article 36 § 2 of the European Convention of Human Rights and Rule 44 § 3 of the Rules of Court, the Rosa Parks Foundation (“the RPF”) respectfully submits a third party intervention to the above case as amicus curiae. 
[2] Referring to the above case we would like to describe the situation of Roma children in Hungary in education and also- based on our direct experience with school segregation and enrolment/transfer to non-segregated schools- we would like to point out some procedural aspects that lead to a systematic problem, resulting in discrimination against the Roma. 

Educational discrimination against Roma children in Hungary
[3] For a general introduction regarding the situation of Roma pupils in education, I would like to refer to our joint submission with the European Roma Rights Centre to the UN Committee on the Rights of the Child in 2018. 

[4] School segregation of Romani children shows no signs of abating, and approximately 45% of Roma children attend schools or classes in Hungary where all or the majority of their classmates are also Roma. In 2014, 381 primary and secondary schools have been officially reported to have 50% or more Roma among their students. According to the Roma inclusion index of 2015, “While literacy is not a problem and preschool inclusion has been significantly improved, the situation of Roma in education in all areas is worsening. Gaps are increasing and percentages of Roma not completing different levels of education are very high. At the same time school segregation is increasing and the only available data for special education indicate overrepresenta​tion of Roma.“ No specific measure had been adopted to decrease segregation of Romani children based on these strategies; combating racial segregation is neither a priority nor a long-term goal for the Hungarian government. Mainstream education policies adopted since 2010 however have significantly worsened the opportunities of Roma children in education and increased the gap between Roma and non-Roma children (see in particular the decrease of the compulsory school age). Rather the central authority responsible for schools since 2013 expressed its position towards integration in a lawsuit on segregation of Romani children, maintaini​ng that it is not its duty to promote integration in a proactive manner and to monitor segregation in schools. (…) On 26 May 2016, the European Commission launched an infringement procedure against Hungary over the segregation of Roma children in schools. The Commission sent a warning letter to Hungary calling on the govern​ment to bring Hungarian legislation on equal treatment and education in line with EU directives on racial equality. The commission has expressed concern over Hungarian legislation and administrative practices on several counts, as it found that Roma children are placed in segregated special needs classes in disproportionately high numbers in Hungary, as well segregation of Roma children in separate classes and schools within the mainstream education system has further increased and the state has failed to provide effective remedies for Roma children having been segregated. The statement said that the aim of the procedure was to ensure that Roma children can take part in high-quality education under the same conditions as other children, as this determines their participation in work opportunities which is necessary for the full social integration of the Roma population.”

[5] In addition to the above, several court judgements have established the responsibility of the state authorities for school segregation of Roma children in Hungary, nevertheless in most cases to date the State failed to introduce effective desegregation measures that resulted in inclusive education as a follow up of these rulings.
 

[6] Most recently, on 14 February 2019 the Metropolitan Appeals Court have adopted a judgement in a case lodged by the Chance for Children Foundation against the Ministry of Human Resources.
 The Court established the responsibility of the Ministry for school segregation with respect to 28 different primary schools and ordered the Ministry to adopt desegregation plans with respect to 13 schools. 
[7] As the Rosa Parks Foundation operates in Budapest, where altogether 6 primary schools were affected in 4 different districts by the above judgement, we have first-hand experience with the non-implementation regarding these schools. In addition, we have contracted experts to analyse the situation in other localities where desegregation should have taken place based on the above judgement. In Budapest none of the schools had been closed or otherwise reorganized for desegregation purposes. In other localities, only one school has the prospect for being desegregated (in the city of Eger). 
[8] As you can see from the above, school segregation of Roma children is a widespread problem in Hungary. The State (through its authorities and ministries) bear responsibility for maintaining this unlawful situation. It is also the State through its actors that disregards binding domestic and European Court of Human Rights judgments
 when it comes to desegregation.

[9] In this context there is very little that a parent on an individual level can do to avoid segregation of its own child. The systemic nature of segregation makes it impossible for parents to have their children’s school desegregated, they have very limited means to get access to inclusive education.
[10] Roma families who are not willing to accept segregated education and wish for a heterogeneous and quality education have no other choice in the current context but to go and find a school that is willing to accept their child irrespectively to the fact that it has no mandatory admission. As you can see from below under Section 2 of this submission, even enrolment and transfer from segregated schools to inclusive schools is limited for Roma.
[11] In sum, both systemic approaches against segregation (e.g. the work of the Chance for Children Foundation and European Roma Rights Centre) and individual attempts for inclusive education for Roma might easily fail in Hungary because the lack of political will to end this practice and lack of legal safeguards to protect the rights of Roma children in access to education. 
2. Procedural flows of enrolment and transfer to schools
[12] We at the Rosa Parks Foundation assist families in the district 8 of Budapest in school enrolment and transfer to integrated schools (even outside of district 8) because there are two segregated schools in this district. Those Roma families that are willing to travel or walk more for an integrated school are often face refusal from other schools. While a school can lawfully refuse the enrolment in case there is a lack of capacity, in our experience this argument is also used when there would be capacity but no intention to enrol Roma and socially disadvantaged children. The families who are denied enrolment with this reason cannot debate this reason for refusal as the current capacity of schools per grades are not available for the public.
[13] In the following, we will highlight some of the procedural flows on enrolment and transfer that hinders Roma children’s access to inclusive education. We would also add that the procedural discrepancies might affect all children, but the effects of these problems results in maintaining segregated education only in respect of the Roma. 

The main issues in this regard are:
1. Catchment areas of schools disregard the area’s ethnic composition but consider only the “multiply disadvantaged
” status. As a result, a Roma settlement can be a catchment area of a whole school. 
2. The capacity of schools is not public information. As a result, the schools’ argument for refusal based on the lack of capacity cannot be debated. 
3. Decisions of the school on the enrolment and transfer are often made orally directly to the parents, and/or without providing a written decision and a reason for refusal.

4. Roma and otherwise marginalized families are unlikely to appeal the decision of refusal, even if it is in a written form. As  a result this phenomenon remains latent. 
5. Schools enjoy a freedom to form their admission policies. No authority monitors and supervises the text of these policies nor the implementation thereof.
[14] Under the Act CXC of 2011 on the National Public Education  (hereinafter referred to as Education Act) kindergartens and primary schools have designated catchment areas. We call these schools ‘district schools’ (körzetes iskola). The primary schools cannot deny the enrolment of those children who reside in their catchment areas (mandatory admission). They can only enroll children residing outside of their catchment area once they were able to enroll all children who reside in their catchment area and chose their district school.
Section 50 (6) of the Education Act:

“The primary school is obliged to admit or take over school-age students if their residence, or its absence, their temporary residence is in its area (hereinafter: school providing mandatory admission). Should there be several primary schools in a locality, school areas shall be defined so that an even distribution of students with multiple disabilities is guaranteed among the different educational institutions”

[15] The Education Act enables parents to freely choose a school for their children, meaning that they might enrol their child to any non-district school. Schools might have their own rules (pedagogical program) in which they describe what is their admission policy regarding children outside of their catchment areas. The Educational Act obliges schools to give preference to multiply disadvantaged children: 

Section 51 (1) of the  Education Act:
“In case the primary school, after the fulfilment of its mandatory admission responsibilities, is in the position to provide for further admissions / takeover requests, priority shall be given to children / students with multiple disadvantages. Additional admission requests shall be decided upon on the basis of the pedagogical programme of the institution.”

[16] Any parent who would like to get information about the current capacity (free spaces in classrooms/grades) is unable to do so. This is why in our practice many Roma families are just being sent away by schools with a reference of lack of capacity. It is not transparent at all how many children are enrolled to the school outside of its catchment area, what the catchment area is of these children, and what is their ethnicity or social status. Information about primary schools are accessible at the website of the Educational Authority (Oktatási Hivatal) (at: https://www.oktatas.hu/hivatali_ugyek/kir_intezmenykereso). In our practice “good schools” are filled up very soon, children outside of its catchment area are “competing” for places, not officially though as no entry exam is allowed in the first year of the primary school. How the school and on what grounds choose between the applicants is non transparent and as a result this decision is very hard to appeal.
[17] Catchment areas do not consider the ethnic composition of ta given area. The status of multiply disadvantaged- halmozottan hátrányos helyzetű- no longer covers Roma in general, there is an extensive literature over why this proxy is no longer reliable for designing and implementing policies targeting Roma
. As a consequence there could be significant differences among school districts with respect of the number and proportion of Roma children.

[18] On the other hand in our experience the schools deny admittance verbally and not in a written form. Appeal against the decision is unrealistic, not only because there is no formal decision to be appealed but also because Roma and socially disadvantaged families are unlikely to stand up against a school because of the lack of confidence in public authorities and the lack of means to go forward with a legal procedure. Finally it is also understandable that a parent no longer pushes enrolment once a school made it clear that his/her child is not welcome there.

[19] The Education Act leaves it for the schools to elaborate their admission policy, but it has to comply with existing legal regulations, including the Act on Equal treatment and equal opportunities no. CXXV of 2003.Schools should therefore introduce such admission policies that reflect non-discrimination. 
[20] We are not aware of any authority that is supervising or monitoring in general the admission policy of primary schools and whether preference is made to multiply disadvantaged children (proxy for Roma) in practice. 
[21] In our view it is a systematic problem. The freedom of school choice is provided to all parents but in practice Roma/multiply disadvantaged families are unable to freely exercise this right. Transfer or enrolment to an inclusive school would provide better chances for these children out of poverty, especially so when they reside in the catchment area of a segregated school. These children who are deemed to segregated education because of their residence do not have any other choice but to transfer or enrol to other non-segregated schools. This is very much the case in District 8 of Budapest where – as earlier mentioned- courts have ordered desegregation of the two segregated schools, but the school maintainer did not comply with the judgement and did not introduce effective desegregation measures (e.g. prohibition of launching new classes) despite of the clear court ruling. As a consequence, children in the district 8 of Budapest who reside in the catchment area of these schools can only escape segregation if they manage to enrol to schools outside of their district. This is almost impossible for them without legal assistance. 
[22] Children within our program of the Invisible Study Hall are willing to travel to different districts for inclusive education. It is unprecedented- at least in Budapest- to refuse a child from a school with a reason that the child should not go to a different district but only where he/she resides. 
I hope you find our submission worthy for your consideration. 
Yours faithfully,
Orsolya Szendrey
Member of the Board

Rosa Parks Foundation
�  List of issues by the European Roma Rights Centre and Rosa Parks Foundation, concerning Hungary, 2018 (referred to as „Shadow report”)


 available at: � HYPERLINK "http://www.errc.org/reports--submissions/joint-submission-to-un-crc-on-hungary-february-2018" �http://www.errc.org/reports--submissions/joint-submission-to-un-crc-on-hungary-february-2018�


� Shadow report, p. 8.


� See Guide for documenting and monitoring school segregation in Hungary, p. 28-41, available at: � HYPERLINK "http://www.dare-net.eu/cms/upload/file/guide-for-monitoring-and-documenting-school-segregation-hungary-english-2014.pdf" �http://www.dare-net.eu/cms/upload/file/guide-for-monitoring-and-documenting-school-segregation-hungary-english-2014.pdf�


� Judgement, Metropolitan Appaeals Court, 2.Pf.21.145/2018/6/I. 


� See: Horvath and Kiss v Hungary, judgment of 29 January 2013, on the (non)implementation see: http://hudoc.exec.coe.int/eng?i=004-10905


� Socially disadvantaged (hátrányos helyzetű) and multiply disadvantaged (halmozottan hátrányos helyzetű) status is defined by the Act XXXI of 1997 on protection of children and administration of guardianship  under Section 67/A


� Shadow report, p. 4. 





1

[image: image1.jpg][image: image2.jpg]